Kiser investigated the violation cited by the inspector and
concluded that Westmoreland's personnel^ were not at fault be-
cause he did not believe that a violation had occurred, based
on the arguments about measurements discussed in the preceding
section of this: decision.  Since Kiser had concluded that no
violation occurred, he influenced the mine foreman sufficiently
to cause the mine foreman to reverse his decision to discipline
.the personnel who had been on duty when the violation occurred
(Tr. 245).

My decision not to assess any portion of the penalty under
the criterion of negligence is based largely on the fact that
Westmoreland's mine foreman would have disciplined the person-
nel :involved had he not been influenced to do otherwise by West-
moreland's own safety department.  I also took into considera-
tion that Watts, the miner who made the cut beyond permanent
supports, had nearly been killed in a roof fall himself and had
an excellent reputation for being safety oriented.  I believed
that Watts was telling the truth when he stated that he did not
think he had gone beyond permanent supports and did not intend
to go beyond permanent supports.  Additionally, I believed that
the section foreman could reasonably have relied upon Watts'
good reputation for safety in failing to keep a constant vigil
over him while he was operating the continuous-mining machine
on September 15.  Taking all of the aforesaid matters into con-
sideration, I believed that it would be unfair to Westmoreland
to assess any portion of the,penalty under the criterion of
negligence.

.. There is additional testimony in the record, however,
which shows that Westmoreland overstates its case when it
argues that no witness was able to suggest anything which West-
moreland could do to increase safety awareness above that which
it was already doing.  The section foreman, for example, claimed
that he had daily contacts with the miners to instruct them in
safe mining practices (Tr. 197).  On the other hand, Watts, the
operator of the continuous-mining machine who cut 2-1/2 feet
beyond permanent supports, testified that they had a weekly
safety talk or meeting and that they discussed the roof-control
plan "fairly often" (Tr. 146).

The discussion above shows that Westmoreland's management
was not so entirely free from fault in the occurrence of the
violation, that a penalty of $1,000 is completely unjustified
when considered in conjunction with the fact that I did not
assess any portion of the penalty under the criterion of negli-
gence. , In Nacco Mining Co., 3 FMSHRC 848 (1981), the Commis-
sion .affirmed, a judge's decision finding that the operator was
not negligent, but the Commission also affirmed the judge's
.assessment_ of a penalty of $500 because of the seriousness of
the violation and the fact that the operator had an unfavorable
history of previous violations.
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